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The World Anti-Doping Agency Code 2015 (WADC 2015) is the latest 
international standard in the field of anti-doping regulation. It greatly 
enhances the power of anti-doping agencies across the world to punish 
erring athletes, and also imposes much higher sanctions by way of such 
punishment. 

This piece examines whether the said sanctions are in accordance with the 
Doctrine of Proportionality, particularly in light of the ground realities 
faced by athletes in developing countries such as India. The authors identify 
the contours of the Doctrine of Proportionality from a Euro-centric human 
rights perspective, as also from the perspective of Fundamental Rights 
jurisprudence in India. In light of the practical conditions faced by athletes 
from India (and developing countries in general), including poor / non-
existent education, scientific facilities and lack of basic coaching guidance, 
the authors conclude that a 4-year ban for first offenders is excessive and 
disproportionate to the gravity of the offence and the aim sought to be 
achieved. Thus, unless amended, the WADC 2015 is likely to see substantial 
interference by the judiciary in India. 

I. Introduction

Drug-use has been a part of sports since time immemorial. However, the regulatory 
response towards the issue only started in the late 1960s with the death of European cyclists 
Kurt Jensen and Tony Simpson.1 The fight against doping has become a major concern for 
the sport governing bodies in the recent years. With doping methods becoming increasingly 
complex, anti-doping agencies have had to respond by using more stringent mechanisms to 
catch and punish dopers, which is evident through the introduction of provisions like the 
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whereabouts clause and blood passport in anti-doping regimes.

The World Anti-Doping Agency (WADA) introduced the World Anti-Doping Agency 
Code (WADC) to ensure uniformity in the practices of anti-doping agencies across the globe. 
The latest in this series is the WADA Code 2015 (WADC 2015), which not only reflects the 
developments that have taken place in the field of anti-doping vigil mechanisms, but also 
enhances the power of the anti-doping agencies to punish the erring athletes. However, there 
is a concern that this war, even though against intentional cheats, may become a relentless 
persecution in which innocent athletes may get caught due to lack of information, especially 
in developing nations like India.

This paper is an attempt by the authors to analyse the increased scope of punishment as 
laid down in the WADC 2015 vis-à-vis the doctrine of proportionality and human rights with 
special focus on India. In the first part of the paper the authors lay down the provisions of 
the WADC 2015, and analyses the changes brought about in the regime for sanctions for the 
first violation by an athlete. In the second part, the focus is on the scope and requirements 
of the Doctrine of Proportionality. Further in the paper, the authors analyse the various case 
laws decided by the European Court of Justice (ECJ) on the issue of Human Rights and 
Proportionality. The next part of the paper contains a discussion on the decisions rendered 
by the Court of Arbitration for Sports (CAS) with regard to the issue of proportionality 
of sanctions imposed upon the athletes. The authors then evaluate the 4-year punishment 
envisaged by the WADC 2015 in relation to the Indian laws, in light of the Fundamental Rights 
guaranteed to the citizens of the country and the rulings by the Indian Courts on the issue 
of proportionality. The authors further elaborate upon the peculiar conditions and practical 
realities which the athletes especially those in India face. In its conclusion, the authors find 
that the 4-year sanction as per the WADC 2015 is not proportional in the Indian context, and 
thus, is liable to interference by the Courts.

II. The World Anti-Doping Codes

The WADC is a document aiming to harmonise anti-doping rules in all sports worldwide 
by liaising with domestic authorities and governments and setting globally acceptable 
standards. The WADC 2003 was the first attempt by WADA to fulfil this aim. However, the 
Code came across as obstinate. The Code was therefore amended after 4 years, keeping in 
mind the issue of inflexibility that drew attention in the Torri Edwards case.2 In this case, 
the athlete was banned for a period of 2 years for consumption of glucose powder and being 

2   Mike Morgan, ‘Ensuring Proportionate Sanctions under the 2015 World Anti-Doping Code’ (Blog 
Symposium, ASSER International Law Centre, 30 October 2015) <http://www.asser.nl/SportsLaw/
Blog/post/blog-symposium-ensuring-proportionate-sanctions-under-the-2015-world-anti-doping-
code-by-mike-morgan#_ftn2> accessed 14 May 2017.
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unable to meet the thresholds of ‘no fault’ and ‘no significant fault’.3

The WADC 2009 was enacted with the aim of avoiding cases like the Edwards case and 
to be seen as a more flexible code. Article 10.2 in the WADC 2009 envisaged a maximum 
sentence of 2 years for a first offence. While Article 10.5 gave the athlete an opportunity to 
have a reduction or elimination of this punishment, Article 10.6 of the WADC 2009 provided 
for an enhanced penalty of 4 years in aggravating circumstances, with the burden to prove the 
aggravating circumstances upon the anti-doping authorities.4 As a matter of fact, the provision 
laid down under Article 10.6 was invoked in the rarest cases and it was an accepted norm that 
it shall be applied only in special cases involving conspiracy or common intention to dope.5 
However now, under WADC 2015, the burden of proof to avoid the enhanced sanction, in 
cases of prohibited substances, is upon the athlete. 

Changes in Sanctions under the WADC 2015

The WADC 2015 has brought about changes in the sanctions that can be imposed by 
doping agencies against athletes violating its provisions. These changes were discussed and 
approved in the World Conference on Doping in Sport held in November 2013, and according 
to WADA, has the approval of athletes in a bid to punish the real cheats.6 The WADC 2015 
has implemented a stricter regime of punishment for athletes found guilty of intentional acts 
of doping. The focus now is on punishing the ‘intentional cheats’.7

Under the WADC 2015 regime, Article 10.2 deals with the duration of ineligibility. The 
period of ineligibility has been raised to 4 years for a first offence in cases where (i) the 
adverse finding is in relation to a Prohibited Substance, unless the Athlete can prove before the 
Panel that the substance was not taken intentionally, or (ii) the adverse finding is in relation to 
a Specified Substance and the relevant Anti-Doping Organization can prove that the substance 
was taken intentionally. Further, under the allied Article 10.3, even athletes who refuse to 
participate in, evade or tamper with the sample collection process shall be liable under the 
increased ineligibility period.8

While the term ‘intention’ has been defined in Article 10.2.3 of the WADC 2015, it must 

3   Torri Edwards v IAAF & USATF (2003) Court of Arbitration for Sport CAS OG 04/003. 
4   World Anti-Doping Agency, World Anti-Doping Code 2009 (2009).
5   USADA v Collins (2004) American Arbitration Association No 30 190 00658 04.
6   World Anti-Doping Agency, ‘What Major Changes does the 2015 Code Include’ (2015) <https://

www.wada-ama.org/en/questions-answers/2015-world-anti-doping-code#item-887> accessed 14 
May 2017.

7   World Anti-Doping Agency, ‘Significant Changes between the 2009 Code and the 2015 Code’ (Ver-
sion 4.0, 2015) <https://www.wada-ama.org/sites/default/files/wadc-2015-draft-version-4.0-signif-
icant-changes-to-2009-en.pdf> accessed 17 May 2017.

8   World Anti-Doping Agency, World Anti-Doping Code 2015 (2015).
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be noted at the outset that the definition is vague. The Article holds that the term ‘intentional’ 
is meant to ‘identify the athletes who cheat’, and involves actions on the part of the Athlete or 
other persons despite being aware of the violation being committed, or being aware of such a 
risk and acting recklessly despite the knowledge.9 

III. The 4-Year Ban under WADC 2015 vis-à-vis Proportionality

Despite its stated objectives and the methods to ensure such objectives, there have been 
questions raised as to the proportionality of the sanctions as envisaged under the WADC 2015. 
There have been various comments on the issue that a punishment of 4 years imposed on 
the athlete is excessive and amounts to a death-knell for the career of an athlete.10 However, 
before the issues of the sanctions being disproportional can be analysed in greater detail, the 
doctrine of proportionality merits a brief discussion. 

The doctrine of proportionality is a rule dealing with constitutional and administrative 
actions. The principle ordains, ‘the administrative measure must not be more drastic than 
is necessary for attaining the desired result.’11 As per Diplock J, ‘you must not use a steam 
hammer to crack a nut if a nut cracker would do.’12 This concept is considered an anvil upon 
which the reasonability of administrative actions must be judged, and is widely used as a part 
of judicial review in common law jurisdictions. 

The term proportionality thus enquires into whether the legislator or administrator 
has made use of appropriate and the least restrictive measures to regulate the exercise of 
the fundamental rights of people in an attempt to ensure that the object of the legislation 
or administrative order is efficaciously fulfilled. The court, while deciding whether the 
proportionality principle has been followed, determines whether the legislature and the 
administrative authority have maintained a proper balance between the adverse effects that 
their legislation or administrative orders have on the rights, liberties or interests of persons 
and the purpose that was intended to be served.13 Given the flexibility and the relative nature 
of the principle, the principle is applied in a case-specific manner depending upon the subject 
matter of the litigation. 

9   ibid.
10  James Duffy, ‘Proportionality of sanctions under the WADA Code: CAS jurisprudence and the need 

for a strict approach’ (2013) 24(1) Australasian Dispute Resolution Journal 26; Mike Morgan, ‘The 
Role Of Arbitration In Dealing With Sporting Fraud Issues’ (2010) <http://www.morgansl.com/
pdfs/131023SportingFraudArticleConference.pdf> accessed 14 May 2017; N Trainor, ‘The 2009 
WADA Code: A More Proportionate Deal for Athletes?’ (2010) 8(1) Entertainment and Sports Law 
Journal [3].

11  Justice Anand Byrareddy, ‘Proportionality vis-à-vis Irrationality in Administrative Law’ (2008) 7 
Supreme Court Cases (Journal) 29, 32. 

12  R v Goldsmith [1983] 1 WLR 151, 155.
13  Teri Oat Estates Pvt Ltd v UT, Chandigarh (2004) 2 SCC 130.
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A. European Union: Doctrine of Proportionality and Human Rights

While the principle of proportionality was not explicitly mentioned in the European 
Charter or any additional protocols initially.14 However, it became recognised as a general 
principle of law of the European Union; meaning that it is found in various systems of law 
across the Union.15 The doctrine has found its way into the Treaty on European Union, as 
Article 5(4), which provides that, ‘under the principle of proportionality, the content and form 
of Union action shall not exceed what is necessary to achieve the objectives of the Treaties’. 

16 The ECJ has applied the test in various circumstances to assess whether the administrative 
measure taken by a body is appropriate and necessary in order to reach the desired ends. 

The ECJ has invoked the proportionality principle in a number of cases to balance 
out administrative actions against private interests and fundamental rights of individuals.17 
Accordingly, the application of the principle by the EU can be classified into three categories: 
i) in reviewing the EU measures, ii) in reviewing national legislations that are in derogation 
of the EU rights and iii) in reviewing national measures that seek to implement the EU law.18 

Similarly, while the EC Treaty lays down fundamental freedoms, human rights were not 
specifically laid down in the same manner. The protection of human rights was left to the 
individual member states and the ECHR. However, human rights have become a general 
principle of EC law through the decisions of the ECJ in the Stauder19 decision, wherein the 
ECJ held that fundamental human rights are contained within the general principles of the 
Community law. The principle has further evolved over various decisions,20 and the ECJ now 
views the four fundamental freedoms and human rights as being integral to fundamental rights. 

However, the ECJ has noted that the fundamental rights stipulated by the Court are not 
absolute, and restrictions can be imposed upon the rights ‘provided that those restrictions 
in fact correspond to objectives of general interest pursued by the Community and do not 
constitute, with regard to the aim pursued, a disproportionate and intolerable interference, 
impairing the very substance of those rights.’21 Similarly, in the Connolly decision, the 
ECJ noted that restrictions could be imposed upon the right of expression by the justifiable 

14  Tor-Inge Harbo, ‘The Function of the Proportionality Principle in EU Law’ (2010) 16(2) European 
Law Journal 158.

15  ibid.
16  Treaty on European Union (Maastricht Treaty) (1992) art 5(4).
17  WADA (n 6).
18  R (On the application of Lumsdon) v Legal Services Board [2015] UKSC 41.
19  Case 29/69 Stauder v City of Ulm [1969] ECR 419.
20  Case 4/73 Nold v Commission [1974] ECR 491; Case 11/70 Internationale Handelsgesellschaft v 

Einfuhr-und Vorratsstelle fur Getreide und Futtermittel [1970] ECR 1125.
21  Case 5/88 Hubert Wachauf v Federal Republic of Germany [1989] ECR 2609.
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objective of protecting the rights of others.22

Thus, as can be seen, while the ECJ allows restrictions upon the fundamental rights of 
athletes, such restrictions have to be proportionate to the intended objectives. This analysis 
has been confirmed by the decisions of the ECJ relating to sports.

Sport is not a subject matter upon which EU can specifically legislate and the EU can 
only regulate sporting activities insofar as it is an economic activity within the meaning of the 
term under the (erstwhile) Article 2 of the EC Treaty. This deference was evident in the initial 
sports related decisions by the ECJ. 

In the decision of Walrave and Koch, a case of discrimination on the basis of nationality, 
the ECJ held that the EU law did not apply to rules that were purely sporting in nature.23 Thus, 
the ECJ carved out a ‘sporting exception’ to the EU law, which was interpreted to mean that 
the ECJ would not interfere unless such rules were disproportionate and not limited to their 
stated objective.24 

However, the landscape of such interpretation changed subsequent to the landmark 
MecaMedina judgment.25 The decision came about due to a challenge to the WADA Anti-
Doping Rules by two swimmers who had challenged the proportionality of the sanction 
imposed on them. While the ECJ found the sanctions to be proportional, it noted that sporting 
competitions are bound by the laws of the European Union, especially Article 81 of the EC as 
‘the penal nature of the anti-doping rules at issue and the magnitude of the penalties applicable 
… are capable of producing adverse effects on competition because they could, if penalties 
were ultimately to prove unjustified, result in an athlete’s unwarranted exclusion from sporting 
events.’26 The Court noted that the mere fact of a rule being purely sporting in nature did not 
exclude it from the scope of the Treaty. Thus, in order to justify the sanctions under EU Law, 
WADA must show that the prohibitions envisaged have a legitimate object and ‘are limited to 
what was necessary to ensure the proper conduct of competitive sport’.27 

B. CAS Decisions pertaining to the issue of Proportionality

The Court of Arbitration for Sports (CAS) has noted the need for proportionality of 

22  Case C-274/99P Bernard Connolly v Commission of the European Communities [2001] ECR 
I-1611.

23  Case 36/74 Walrave and Koch v Union Cycliste Internationale [1974] ECR 1405.
24 Samuli Miettinen and Richard Parrish, ‘Nationality Discrimination in Community Law: An As-

sessment of UEFA Regulations Governing Player Eligibility for European Club Competitions (The 
Home-Grown Player Rule)’ (2007) 5(2) Entertainment and Sports Law Journal 12.

25  David Meca-Medina and Majcen v Commission of the European Communities [2006] 5 CMLR 18.
26  ibid. 
27  ibid. 
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sanctions in a number of awards. This principle had been noted even prior to the enactment 
of WADC.28 Subsequent to the enactment of the WADC and the inbuilt mechanism for the 
reduction of sanctions, the CAS has noted the need for the Panel to measure the sanctions laid 
down in the Code in terms of proportionality to the peculiarities of each case. The CAS Panel 
in the case of Squizzato noted that:

The mere fact that regulations of a sport federation derive from the World 
Anti-Doping Code does not change the nature of these rules. They are 
still – like before – regulations of an association which cannot (directly or 
indirectly) replace fundamental and general legal principles like the doctrine 
of proportionality a priori for every thinkable case.29

The decision of CAS with regard to proportionality in Mariano Puerta30 is the most 
celebrated decision to date. In this case the CAS Panel reduced the sentence from 8 years 
to 2 years for a second doping offence, upon finding that Mariano Puerta had inadvertently 
ingested a banned substance before a match while drinking from a glass in which his wife had 
poured medicines for herself. The Panel found that an 8-year sanction upon the athlete for the 
offence was not proportionate in the circumstances and there was a gap filling exercise that 
the Panel was required to undertake. In arriving at the decision, the Panel also noted that an 
eight year ban would be tantamount to a lifetime ban: ‘An eight years ban would mean the 
end of his career as professional player and the forfeiture of all earning potential, his only 
livelihood.’31

In the case of Katrin Krabbe,32 the IAAF had given the athlete an enhanced sentence of 
3 years and 9 months for the use of a drug that was not prohibited at the time the athlete had 
used it. The German Athletic Federation had already handed her a year-long suspension for 
unsporting conduct. Further, the athlete had not been afforded a right to present her case before 
the IAAF Panel. In such circumstances, the German court found the duration of enhanced 
sentence to be disproportionate.33 Thus, with the enhanced punishment in the 2015 Code, 
there are serious questions as to whether or not the 4-year ban would be held to be justified.

IV. Proportionality of a 4-Year Ban in Context of India

The provisions of the 2015 WADA Code have been incorporated by the National Anti-

28 Foschi v FINA (1996) Court of Arbitration for Sport CAS 1996/56; Baxter v FIS (2002) Court 
of Arbitration for Sport CAS 2002/A/396; B v Fina (2001) Court of Arbitration for Sport CAS 
2001/A/337.

29 G Squizzato v FINA (2005) Court of Arbitration for Sport CAS 2005/A/830 [10.24].
30  Mariano Puerta v International Tennis Federation (2006) Court of Arbitration for Sport CAS 

2006/A/1025.
31  ibid.
32  Katrin Krabbe v IAAF et al SpuRt 1995, 161 (LG Munich).
33  ibid.
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Doping Agency of India (NADA) as the Anti Doping Rules of NADA 2015. In the preface of 
the Rules, it is noted that the Rules are:

…aimed at enforcing anti-doping principles in a global and harmonised 
manner, they are distinct in nature from civil and criminal laws, and are not 
intended to be subject to or limited by any national requirements and legal 
standards applicable to criminal or civil proceedings.34

However, despite the above stated rhetoric, the fact remains that these sanctions will be 
governed by the concerned principles in the nation. This is clear from the fact that WADA 
itself is concerned about the WADC falling afoul of the EU law, which is reflected in the fact 
the it has regularly sought opinions from EU upon the provisions of the WADC. 

It is pertinent to note that Part III of the Indian Constitution guarantees its citizens 
certain basic rights in the form of certain ‘fundamental rights’. The fundamental right under 
Article 19(1)(g) provides the citizens the right to ‘practise any profession, or to carry on any 
occupation, trade or business’,35 subject to the reasonable restrictions which can be imposed 
by the State for the benefit of the general public.36 

In the context of sanctions imposed upon athletes by NADA, while the penalty imposed 
under the doping regulation certainly affects the right of the athlete to practice his or her 
profession as guaranteed by the Constitution, a ban for using the prohibited substances can 
be justified on various grounds. Firstly, sports regulating authorities and sportspersons are 
required to have a clean image in public as they are role models, particularly for young fans, 
who have impressionable minds. Secondly, doping has harmful effects on the health of the 
athlete which they are often unaware of, and the sporting authorities have a responsibility to 
ensure that their health is not affected by such usage. Thirdly, doping affects the rights of the 
other athletes who are participating in the competition as it gives an unfair advantage and 
destroys a level-playing field. However, despite this, it is undeniable that the sanction imposed 
upon the athlete must be reasonable and proportional to the intended objective.

The Supreme Court of India in various cases has dealt with the principle of proportionality. 
The doctrine was explicitly accepted as a part of the Indian legal system for the first time in 
Om Kumar v Union of India. The Court noted:

Administrative action in India affecting fundamental freedoms has always 
been tested on the anvil of ‘proportionality’ in the last fifty years even 

34  National Anti-Doping Agency, India, ‘Preface, The Anti-Doping Rules 2015’ (2015) <http://www.
nada.nic.in/View/Downloads/writereaddata/NADA_Anti_Doping_Rules_2015.pdf> accessed 14 
May 2017. 

35  Constitution of India 1950, art 19(1)(g).
36  Constitution of India 1950, art 19(6). 
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though it has not been expressly stated that the principle that is applied is 
the ‘proportionality’ principle… There are hundreds of cases dealt with by 
our courts. In all these matters, the proportionality of administrative action 
affecting the freedoms under Art. 19(1) or Art. 21 has been trusted by the 
courts as a primary reviewing authority and not on the basis of Wednesbury 
principles. It may be that the courts did not call this proportionality but it 
really was.37

The Court applied the principle in various cases to check that the action proposed to 
be taken is in consonance with the object sought to be achieved. In the case of Bhagat Ram 
v State of HP,38 a forest guard allowed the illegal felling of trees. While compensation had 
been paid for the illegal felling by the person concerned, a disciplinary inquiry was initiated 
against the forest guard for being involved in the illicit felling of trees, which had caused 
loss to the Government and amounted to negligence in the performance of his duties. The 
inquiry found the guard guilty of the same and was removed from service. However, upon 
appeal, the Supreme Court, observed that: ‘…the penalty imposed must be commensurate 
with the gravity of the misconduct, and that any penalty disproportionate to the gravity of the 
misconduct would violate Article 14…’,39 and overturned the decision to remove the guard 
from service. 

Similarly, in the case of Ranjit Thakur v Union of India,40 a signalman in the Army who 
was already serving a punishment for insubordination, refused to eat his food despite being 
directly ordered to do so. Due to this act, the signalman was tried for summary court martial 
and was removed from service. On appeal, Supreme Court referred to the landmark decision 
by Lord Diplock in Council for Civil Services Union v Minister of Civil Service and held: 

A sentence should not be so disproportionate to the offence as to shock the 
conscience and that the doctrine of proportionality would ensure that if a 
decision of the court even as to sentence is an outrageous defiance of logic, 
then it was not immune from correction.41

While the above list of cases includes civil matters, Indian courts have also played 
an extremely proactive role in governing and rebuking sports bodies whenever they have 
acted arbitrarily. This is unlike the United Kingdom, where the courts have been hesitant 
to interfere in the functioning and decisions of such bodies.42 Indian courts in a series of 

37  Omkumar v Union of India AIR 2000 SC 3689 [53].
38  Bhagat Ram v State of Himachal Pradesh and Ors AIR 1983 SC 454.
39  ibid [15].
40  Ranjit Thakur v Union of India and Ors 1987 AIR 2386.
41  ibid [25].
42  R v Disciplinary Committee of the Jockey Club, ex p The Aga Khan [1992] EWCA Civ 7; R (Mull-

ins) v Appeal Board of the Jockey Club Reference [2005] EWHC 2197 (Admin).
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decisions have held that the National Sports Federations are amenable to the writ jurisdiction 
of the High Courts as they are performing public function.43 NADA has been established 
by the Government of India with ‘the objective of acting as the independent Anti-Doping 
Organization for India having a vision of dope free sports’. Further, the Minister for Youth 
Affairs and Sports is also the ex-officio member of the body in his official capacity. Thus, it 
cannot be denied that it is performing a public function and lies within the writ jurisdiction of 
the High Courts. In such circumstances, especially in cases of severe punishment, the courts 
will not hesitate to interfere for the purpose of protecting athletes from a sanction which 
Courts deem to be disproportionate.

From the perspective of Indian Athletes

The challenge of doping scandals is not new for administrators of sports in India. In 
fact, rhe problem only seems to be increasing every year.44 India has been ranked third in the 
2013 Anti-Doping Rule Violations Report released by WADA, after Russia and China, for 
the maximum number of doping scandals.45 While it cannot be denied that intent to cheat is 
a major reason for the increase in the violations, a major and inherent reason behind these 
violations is also the humble background of the athletes and the lack of education regarding 
doping and its harmful effects. It is a direct result of the insufficient efforts being made by 
authorities to spread awareness among athletes in the country. On a perusal of the various 
cases before the NADA, it can be clearly seen that the NADA is not undertaking the education 
of athletes and other persons as robustly as is required, which puts Indian athletes at a greater 
risk of committing Anti-Doping rule violations in the face of the stricter anti-doping regime. 
Even the Appellate Tribunal of NADA has lamented the situation.46 It is therefore disputed 
whether the imposition of such stringent sanctions would be proportional in such conditions.

Athletes, by taking part in competitions, undertake a responsibility to understand the 
relevant provisions. However, it is extremely questionable for such onerous responsibilities 
to be imposed upon the athletes only, given the ground realities in the country. It is the athlete 
who suffers the adverse consequences of being caught unaware due to NADA failing in its 
obligation of spreading awareness, while the NADA itself is not as such affected in any 
manner.

Another major reason to question the proportionality of the duration of the sanction is 

43 Board of Control for Cricket in India v Cricket Association of Bihar and Ors (2016) 8 SCC 535; Zee 
Telefilms Ltd v Union Of India (2005) 4 SCC 649; Ajay Jadeja v Union Of India 95 (2002) DLT 14.

44 NADA, ‘List of Sportspersons Banned’, <http://www.nada.nic.in/View/Downloads/writereaddata/
List%20of%20sportspersons%20banned%20by%20ADDP%20New.pdf> accessed 14 May 2017.

45 World Anti-Doping Agency, ‘2013 Anti-Doping Testing Figures Report’ (2015) <https://www.wa-
da-ama.org/en/resources/laboratories/anti-doping-testing-figures> accessed 14 May 2017.

46  WADA v Kavita Chaudhary (2011) Anti-Doping Appeal Panel Appeal No. ADAP/01/2011.



2017 Critical Analysis of the WADA Code 2015 111

the fact that most athletes have an awfully small career span. Several studies have classified 
the career of a professional athlete into three phases: the initiation, the development and the 
mastery stage.47 The last of these stages: the mastery stage is where the elite athletes are and 
those in the development stage seek to be. Even though the total duration of this stage differs 
depending upon the sport in question, generally, the duration of this stage is extremely small 
as compared to other careers. Studies have shown that the average duration of the career of 
an elite athlete in the traditional US sports: baseball, ice hockey, football, and basketball is 
between 4 to 7 years.48 On the other hand, the average career span of Olympic athletes is 
between 10 to 15 years.49 In fact, most elite gymnasts retire by the age of 19.50 Thus, a ban of 
4 years would effectively mean a life ban and end the career of the athlete at the elite level. 
This aspect was even noted in the Legal Opinion on the Conformity of Article 10.6 of the 2007 
Draft World Anti-Doping Code with the Fundamental Rights of Athletes. In context of Article 
10.6 of the 2007 Code, which deals with the provision of an enhanced sentence of 4 years, 
the Opinion notes ‘… one should bear in mind that a four-year ban would most often put an 
end to an athlete’s (high level) career and thus be tantamount to a life ban…’51 Further, other 
authors had also opined that the duration of two years should be the maximum intrusion upon 
the rights of the athletes in the case of the first sanction.52

It would be highly unjust if athletes suffer irreparable damage to their career and are 
forced to forego their means of livelihood due to a sanction that is brought about because of a 
lack of education and means to gain knowledge about banned substances, as most of them lack 
access to even basics like the Internet. It must also be remembered that doping sanctions by 

47  Benjamin Bloom, Developing Talent in Young People (Ballantine Books 1985), as cited in Paul 
Wylleman & David Lavallee, ‘A Developmental Perspective On Transitions Faced By Athletes’ 
in M Weiss (ed), Developmental Sport And Exercise Psychology: A Lifespan Perspective (2004) 
507-527.

48  WM Leonard, ‘The Odds Of Transiting From One Level Of Sports Participation To Another’ (1996) 
13 Sociology of Sport Journal 3, as cited in Paul Wylleman & David Lavallee, ‘A Developmental 
Perspective On Transitions Faced By Athletes’ in M Weiss (ed), Developmental Sport And Exercise 
Psychology: A Lifespan Perspective (2004) 507-527.

49  P Wylleman, P De Knop, H Menkehorst, M Theeboom & J Annerel, ‘Career Termination and So-
cial Integration among Elite Athletes’ in S. Serpa, J Alves, V Ferreira & A Paula-Brito (eds), Pro-
ceedings of the VIII World Congress of Sport Psychology (1993) (902-906); Also See S Nagel, A 
Conzelmann & H Gabler,Hochleistungssport: Persönlicher gewinn oder Verlust. Lebenslaufe van 
Olympioniken [Elite-level sport: Personal success or loss. Life of Olympians] (Tübingen 2001). 

50  G Kerr and A Dacyshyn, ‘The retirement experiences of elite, female gymnasts’ (2000) 12 Journal 
of Applied Sport Psychology 115, 117.

51  G. Kaufmann-Kohler and Antonio Rigozzi, ‘Legal Opinion on the Conformity of Article 10.6 of the 
2007 Draft World Anti-Doping Code with the Fundamental Rights of Athletes’ (World Anti-Doping 
Agency, 2007). 

52  Mike Morgan, ‘The Role of Arbitration in Dealing with Sporting Fraud Issues’ (Morgan Sports 
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themselves are harsh on the athletes in India, as they lose governmental aid and sponsors that 
do not wish to be seen connected to tainted athletes.53 Also, anti-doping proceedings in India 
sometimes extend beyond the period of maximum sanction for an offense and in cases where 
the athlete has obtained employment under sports quota; they do not get paid in their jobs 
during provisional suspension.54 A prolonged sanction is therefore not in proportion with the 
object sought to be achieved as it is highly likely to end the athlete’s professional career, and 
would impact his fundamental right to practice any profession, occupation, trade or business.

It is therefore evident that such circumstances require the principle of proportionality 
to be read into the sanctions envisaged by the WADC. As noted in the ECJ’s decision in the 
Meca-Medina case, the two requirements of the proportionality principle are (a) capacity, 
which means that any restriction must be suitable to achieve the aim it pursues, i.e. deterring 
the athletes from doping and (b) necessity, which implies that no less intrusive restrictions are 
equally suitable to achieve the legitimate aim pursued.55

Thus, reading both the requirements together, the rule that emerges is that while the 
eradication of doping is a legitimate aim, rules that are made in order to combat the same must 
not go beyond what is necessary. In case the rules go what is beyond necessary, they would be 
considered to be disproportionate and may even be held to be a violation of the fundamental 
rights of the parties. After taking into consideration the reasons stated above – given the lack 
of education among Indian athletes, the lack of means to obtain relevant information and the 
level of contamination in products sold in the country, along with the short duration of an 
athlete’s career – a 4-year ban is a disaster waiting to strike Indian athletes.

V. Conclusion

It is undeniable that anti-doping measures are an essential element in modern day sports 
to protect the health of athletes and to ensure that they compete on a level playing field that 
maintains the uncertainty and the charm of sporting events. The authors are sympathetic to the 
problems faced by anti-doping agencies in their efforts to combat doping in light of advanced 
technologies and research on sophisticated doping mechanisms available to athletes. They 
also laud the effort of WADA to curb doping in sports. Given how the anti-doping agencies are 
mostly playing catch-up to such methods, stringent systems are often necessitated to ensure 
fair competitions. However, the agencies cannot forget that the measures taken by them have 
to be proportional to the objective of reducing doping in sports and must balance the rights 
of the athletes. 

53  Bill Wilson, ‘Doping in sport: Counting the cost’ BBC News (London, 17 March 2013) <http://
www.bbc.com/news/business-21782447> accessed 14 May 2017.

54  NADA v Saurabh Vij (Pending) Anti-Doping Disciplinary Panel Case No. 23 ADDP.04.2012. 
55  Meca-Medina (n 25).
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While the WADC 2015 asserts that it ’has been drafted giving consideration to the 
principles of proportionality and human rights’,56 the authors do not believe that the enhanced 
punishment serves the intended purpose as it adversely affects the rights of athletes beyond 
the stated objective. If a challenge is made upon the length of the duration of the sanction, 
it is highly likely that the 4-year sanction would be declared disproportionate. The authors 
derive the backing for this from the ECJ and the Indian Courts’ decisions on the doctrine of 
proportionality, along with the interventionist attitude of Indian courts in protecting the rights 
of the athletes vis-à-vis the sports governing bodies. Given that a 4-year sanction would have 
the effect of ending an athlete’s professional career, such a sanction is certainly questionable. 
Furthermore with the practical realities of India, where athletes often being illiterate are 
unable to understand the demands of the anti-doping rules, and the fact that most of them are 
heavily reliant on sports to earn a living for themselves and their families, it would not be 
surprising to see interferences by Indian courts in such matters.

The term ‘intent’ that has been emphasized in WADC 2015 has a fairly broad scope and 
the burden of proving ‘no intention’ in cases of prohibited substances is on the athlete. This 
clearly exposes the athlete to the risk of a career-ending sanction. Therefore, the manner in 
which this burden of proof is applied by the Anti-Doping Tribunals will be critical.

In the case of a 4-year ban, it would be noteworthy to witness the eventual method 
chosen by the courts and how WADA reacts to such a ruling. The court could remand the 
case back to the Anti-Doping Panel for a de-novo hearing on a case-to-case basis, and thus 
remain deferential to the WADC. However, they could also declare the rule in itself to be 
per-se unconstitutional due to the violation of the fundamental rights of athletes. While the 
latter declaration would put India at odds with the global regime, it is not a scenario that is 
unprecedented, in light of the recent Pechstein ruling.

Instead of enhancing the punishment for athletes and looking at punishing the player 
support staff such as coaches, the WADA’s focus must now shift to the anti-doping agencies 
themselves and the role played by them in educating athletes about the relevant rules relating 
to doping and the necessity of fair play in a competition.

Another aspect the WADA must concentrate upon is the formation of the Anti-Doping 
Agency Panels and monitoring the same. The increased scope of sanction must only be applied 
in cases of intentional cheats, and persons entrusted with the responsibility must therefore be 
experts in the field and well-versed with the provisions of the Code, which is often not the case 
in India. It is important for the panel to be able to identify what may be classified as ‘intent’ 
and not punish athletes that have merely been careless or caught unaware. Importance should 

56  World Anti-Doping Agency, ‘Purpose, Scope and Organization of the World Anti-Doping Program 
and the Code’ (World Anti-Doping Code, 2015).
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also be given to the amount of prohibited substance found in the body. For instance, in the 
case of Shoaib Akhtar, a cricketer, the nandrolone found in his body was close to 15 ng/ml, 
which was significantly above the permitted level of 2ng/ml, and portrays a higher likelihood 
of an intention to cheat versus an athlete who may have only marginally higher levels of 
nandrolone.57

Thus, it would be more advisable for WADA to bring about such changes in the Code, 
balancing the need for a robust anti-doping regime with the careers and the fundamental rights 
of athletes, along with the practical realities facing the athletes, especially those coming from 
developing nations.

57  Peter Charlish, ‘Cricket pair “not out” in doping row’ (2007) 7(4) International Sports Law Review. 


